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DOCUMENT TITLE

DEFERRED IMPROVEMENT AGREEMENT



1.
Parties.  The CITY OF CONCORD, a municipal corporation, hereinafter called "City", and [bmDeveloper] hereinafter called "Developer", MUTUALLY PROMISE AND AGREE AS FOLLOWS:


2.
Purposes.  The applicable codes, rules, and regulations of the City and the laws of the State of California require that the Developer provide and construct certain designated improvements as hereinafter described as a condition precedent to City approval of the proposed development.  From time to time, it is mutually advantageous to both the City and the Developer that the actual construction of such improvements be deferred until a later date.  It is the purpose and intent of this Agreement to allow the deferment and the guarantee of the construction of the said improvements by the Developer in the manner as hereinafter specified.


3.
Request to Proceed & Plans.  Developer shall construct [bmDescription].  Within forty-five (45) days after the City makes a written request, Developer shall prepare and submit plans to the City Engineer for review and approval, provided that the City may require Developer to prepare and submit such plans for review prior to execution of this Agreement.


4.
Bonds.  



a.
Developer shall deposit with the City, after receipt of notice to proceed with the design of the deferred improvements by the City in accordance with Paragraph 3, and prior to the commencement of the work herein, a cash deposit of not less than Five Hundred Dollars ($500) and a certified or cashier's check, or in lieu thereof, an acceptable corporate surety bond or instrument of credit, which together total the estimated cost of the work and which will guarantee the faithful performance of the work and repair of any defects in the improvements which occur within one (1) year after the work as complete by the City. 



b.
Additional security in the form of a certified or cashier's check, or in lieu thereof, an acceptable corporate surety bond or instrument of credit for the total estimated cost of the work.  If the Developer or his/her subcontractors fail to pay any of the persons named in Section 3181 of the Civil Code of the State of California, or amounts due under the Unemployment Insurance Code, with respect to work, labor, the rental of equipment or materials furnished by any claimant named in said Section 3181, the City may use any and all funds deposited under this Paragraph 4(b) in the form of cash or an instrument of credit to pay such persons legally entitled thereto.  If a corporate surety bond is posted with the City, such bond shall contain language binding the surety to pay for labor and materials remaining unpaid.



c.
In the event the City prevails in an action upon any bond posted under Paragraph 4, the City shall be entitled to reasonable attorney's fees to be fixed by the Court.


5.
Inspection Fees.  Prior to commencement of the work herein, Developer shall pay to the City a cash amount for the inspection of the work and checking and testing of the materials used in connection therewith.  The amount shall be set forth in the Resolution of Fees & Charges for Various Municipal Services.


6.
Lien.  



a.
In the event of default in performance of the obligations specified herein, City may elect to construct the improvements specified herein.  Should City elect to take such curative steps, it shall serve written notice of its intent to enter the property subject to this Agreement for this purpose.  Such notice shall be served personally, or by certified mail, return receipt requested, upon the owner(s) of the property subject to this Agreement at the last known address of such owner(s) or at such address as shown on the tax rolls, at least twenty (20) days in advance of the date when City intends to enter the property for the purpose of constructing the improvements required by this Agreement.



b.
City may perform such work or cause the construction of such work as it considers reasonably necessary and proper to fulfill the obligations for construction of improvements pursuant to this Agreement.  City may act either through its own employees or through an independent contractor.  In either event, the performance of such work shall be at the sole expense of Developer and/or the property owner(s) within the subdivision.  All expenses and administrative costs incurred by the City in constructing the improvements required by this Agreement shall constitute a lien upon the property.  The lien shall attach to all lots within the subdivision of the real property described in Exhibit “A”.



c.
The lien shall be the cost incurred by the City in constructing the required improvements, which cost shall include all administrative costs associated with such construction and enforcement of this obligation.  At this time, the estimated amount of the lien is $[bmAmount1] ($[bmAmount2] per lot).  The City reserves the right to adjust the lien amount to reflect the actual cost incurred.



d.
Property owners for each named lot owned by them and each successor owner of a named lot vests in and delegates to City or its duly authorized representatives the right and power to bring all actions at law or lien foreclosures against Developer and any owner for the collection of the cost for installing the required improvements and waives any objection to the enforcement thereof.  Any lien arising pursuant to this paragraph must be enforced by trustee sale of the lot(s) under the lien foreclosure provisions of the California Civil Code.


7.
Acceptance.  At such time as the improvements are constructed to City standards and conform to the said plans on file in the City Engineering & Transportation Department and subject to the inspection and approval of the City Engineer or his/her authorized representative, the City shall accept the public improvements for maintenance, provided that the easement or fee title to such real property upon which the public improvements are situated has been accepted by the City.


8.
Time.  This Agreement will expire only after completion of and City acceptance of the improvements specified in Paragraph 3 above or upon the mutual written consent of both the Developer and the City of Concord.


9.
No Waiver by City.  Inspection of the work and/or materials, or approval of work and/or materials inspected, or statement by any officer, agent, or employee of the City indicating the work or any part thereof complies with the requirements of this Agreement, or acceptance of the whole or any part of said work and/or materials, or payments therefor, or any combination or all of these acts, shall not relieve the Developer of his/her obligation to fulfill this Agreement as prescribed herein, nor shall the City be thereby stopped from bringing any action for damages arising from the failure to comply with any of the terms and conditions hereof.


10.
Indemnity.  Developer shall hold harmless, indemnify, and defend the indemnitees from the liabilities as defined in this section:



a.
The indemnitees benefited and protected by this promise are the City, its appointed boards, commissions, officers, agents, and employees.



b.
The liabilities protected against are any liability or claim for damage of any kind allegedly suffered, incurred, or threatened because of actions defined below, and including personal injury, death, property damage, inverse condemnation, or any combination of these, and regardless of whether or not such liability, claim, or damage was unforeseeable at any time before City approved the improvement plan or accepted improvements as completed, and including the defense of any suit(s), action(s), or other proceeding(s) concerning these.



c.
The actions causing liability are any act or omission (negligent or non-negligent) in connection with the matters covered by this Agreement and attributable to the Developer, contractor, subcontractor, or any officer, agent, or employee of one (1) or more of them.  The indemnification in this section is not conditioned or dependent on whether or not any indemnitees have prepared, supplied, or approved any plan(s) or specification(s) in connection with this work or subdivision, or has insurance or other indemnification covering any of these matters.



d.
Certificate of Insurance/Additional Insured Endorsement - Developer, at its own expense, shall procure and maintain in full force at all times during the term of this Agreement, the following insurance which shall be provided on an Occurrence basis:




(1)
Comprehensive Liability and Broad Form Comprehensive Liability.  Developer shall maintain limits of no less than:





(a)
General Liability:  One million dollars ($1,000,000) combined single limit per occurrence for bodily injury, personal injury and property damage.






If Commercial General Liability Insurance or other form with a general aggregate limit is used, Developer shall procure and maintain a limit of liability of not less than two million dollars ($2,000,000) per occurrence for bodily injury, personal injury and property damage.




(2)
Other Insurance Provisions.  The policies are to contain, or be endorsed to contain, the following provisions:





(a)
General Liability coverages.






(i)
The City, its officers, officials, employees and volunteers are to be covered as insureds as respects:  Liability arising out of activities performed by or on behalf of the Developer and completed operations of Developer, premises owned, occupied, or used by Developer, the coverage shall contain no special limitations on the scope or protection afforded to the City, its officers, officials, employees or volunteers.






(ii)
The Developer's insurance coverage shall be primary insurance as respects the City, its officers, officials, employees and volunteers.  Any insurance or self-insurance maintained by the City, its officers, officials, employees, or volunteers shall be in excess of Developer's insurance shall not contribute with it.






(iii)
Any failure to comply with the reporting provisions of the policy shall not affect the coverage provided to City, its officers, officials, employees, or volunteers.






The aforementioned policies shall be issued by an insurance carrier having a rating of Best A-7 or better which is satisfactory to the City Attorney and shall be delivered to the City at the time of the execution of this Agreement or as provided below.  In lieu of actual delivery of such policies, a certificate issued by the insurance carrier showing such policy is to be in force for the period covered by the Agreement may be delivered to the City.  Such policies and such certificate(s) shall be in a form approved by the City Attorney, the policies mentioned in this subsection shall name the City as an additional insured and provide for thirty days notice of cancellation to the City.  Said policy shall not be canceled earlier than nor the amount of coverage reduced earlier than thirty days after the City receives notices from the insurer of the intent of cancellation or reduction.






The Developer's insurance obligation, as set forth herein, may be satisfied by the receipt of the required certificate(s) of insurance from the contractor retained by Developer to perform the work required by this agreement at the time of application for an encroachment permit.  The Certificate of Insurance shall contain all of the same protections for the City specified above.



e.
Workers' Compensation Insurance.  Developer covenants that he/she will insure himself/herself against liability for Workers' Compensation pursuant to the provisions of the California Labor Code Section 3700 et. seq.  Developer shall, at all times, upon demand of the City Council or its properly authorized agent, furnish proof that Workers' Compensation Insurance is being maintained by him/her in force and effect in accordance with said Labor Code.


11.
Heirs, Successors & Assigns.  This Agreement shall be binding on the heirs, successors, and assigns of the parties hereto, and Developer shall furnish any successors, assigns, or purchasers of any part or all of the real property described in Exhibit "A" with a copy of this Agreement; provided, however, that Developer's failure, or that of any other person, to so furnish such copy shall in no way prejudice the rights of the City to require performance under this Agreement.


12.
Time of Essence.  Time is of the essence in the performance of the construction of the improvements required herein after receipt of notice to proceed per Paragraph 3 of this Agreement.


13.
Notice.  Notice as given by each party to this Agreement shall be given to the other party at the address given below:



To CITY:
Current Development Section

Engineering & Transportation

1950 Parkside Drive, MS 24

Concord, CA  94519




To OWNER:
[bmOwner]




To SUCCESSOR OWNERS:


[bmSucc1]



[bmSucc2]



[bmSucc3]



[bmSucc4]



[bmSucc5]



[bmSucc6]





Notice shall be deemed effectively served upon deposit in the United States mail with first class postage affixed thereto.


14.
Attorney Fees.  In the event that it becomes necessary for either party to bring a lawsuit to enforce any of the provisions of this Agreement, the parties agree that a court of competent jurisdiction may determine and fix a reasonable attorney's fee to be paid the prevailing party.


15.
Run with Land and Recordation.  This Agreement shall run with the land.  The City shall cause the Agreement to be recorded with the County Recorder of Contra Costa County, and a copy will be provided to the Developer.


DATED: [bmDated]
RECOMMENDED BY:

By:________________________________________


City Engineer
CITY OF CONCORD, a municipal corporation

By:_________________________________________


City Manager


APPROVED AS TO FORM:

By:________________________________________


City Attorney
OWNER/DEVELOPER:

By:_________________________________________


[bmSigner1]


[bmCapacity1]


By:_________________________________________


[bmSigner2]


[bmCapacity2]


By:_________________________________________


[bmSigner3]


[bmCapacity3]

NOTE TO DEVELOPER:  (1) Execute acknowledgement form below; and (2) if a corporation attach a resolution of the Board of Directors authorizing execution of this contract and of the bonds required hereby, together with appropriate corporate acknowledgment form.


RECORDING REQUESTED BY





ACKNOWLEDGEMENT





STATE OF CALIFORNIA





COUNTY OF CONTRA COSTA





On __________________________ before me, _____________________________________, Deputy City Clerk,


personally appeared _________________________________________________________________________


of the City of Concord personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or the entity upon behalf of which the person(s) acted, executed the instrument.





WITNESS my hand official seal.





Signature_____________________________________


		       Deputy City Clerk





ACKNOWLEDGEMENT





STATE OF CALIFORNIA





COUNTY OF CONTRA COSTA





On __________________________ before me, ___________________________________________________,


personally appeared _________________________________________________________________________


personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument, and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or the entity upon behalf of which the person(s) acted, executed the instrument.





WITNESS my hand official seal.





Signature_____________________________________


	       Notary Public, State of California
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